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THE STABKOUTES

lOmltnueiron rtntltogc

Vicen lot hy long disuse I need not tnke up tho
llmoot Your Honor In rending from Hint eao
Tlint It Islruc hsd reference to n nno tlnn or
Proper trnl If eighty cars were umclcnllonxllio
tenure mid the right of property then IWjciii
ought to lo Mimcrcnt to Io something n tho wr
ofscctirliignmnnln Ms rights of liberty Hut

nnwtr Your Honor plcnc this old Hislniment
nfklnplv power this weapon or a King ngnlnst
tho

moms or A rUECT

Ihnthns been turlwtonlof llioMRlitorrnonfor
moro limn ft century mid o in H In this Jurlslto
tltin which lind long censed to bo even r niernnn
nml whine existence ccn Is on y lo bo lcnrncil by
the Utiili or tho history or long gono times Is
-- ought to 1 o brought rrom Its deep grnvo nml used

to strike down Hint shield both ortho Government
nnd of Iho cltlicn the grand Jury nnd Iho attempt
is made to me It again m n wcloiior otTLii o

nRnlnst the rights mid liberties of tl eel llzc I
Know tlmi Your Honor will not permit ilil unless
ilrlcnloltby the stem requirements of the law
which It Is your pleasure to obey nml your iluii
ns lis oluccr to cnlorcc And ou w 111 bo the moro

nFIVCTATT TO ITtlMlT THIS

when ou consider Hint during tho life or this
nntlon nnd during tho century nml a linlf or Inw
as It existed In the Htntoor Maryland liclora this
nation bignn this Instltnllon tho grnnd Jury lias
been tho recognized and the only rccognltcd atij
thorlt for tho proscciillou or parties lot alleged
crime Your Honor knows better tlnui I can stale
them the purposes of llio institution known as the
cmnd Jury J hoe purposes were and cr hnvo
been most beneficent Thiynrotwofild tho protec
Honor society against wrongdoers by presenting
them ror trial and tho protection of cltircns against
trials on unroundeJ nccnntlons

Ilefore this body accusations must bo brought
evidence must bo hoard nml vnlplcgal tvMcnce can
U Amnf Hcnrsn goes ror nothing Tho lliou
rand lug tongues or rumor nro parabred pub
He clamor Is Impotent conscientious Impartial
men good and lawful men selected rrom tho
body o tho people hear tho witnesses tilt nnd
weigh tho teMlmony examine mid cross exam
Inc and on their oaSlitm whether there should or
should not bo a prosecution That Is tho grnnd
Jury

the wit op man coiid NOT prvisn
nselicmo more In consonanco nt once Willi tho
rights or soclct and with tho rights of Hie clllrcn
Speaking ont a most learned Jndgo snld lino
over quarter or the globo In which the Anglo
fiaxon rnco liavo formed settlements they hnvo
carried with them this time honored Institution
ei cr rignrding It w Ith tho deepest vencrnlloii and
connecting Its perpetuity Willi thnt or civil 11b
rrtv nml Mr Jtistlcn f lold in n charco deliv
ered Ion grand Jury In California has spoken or
It In these words which

ion mil find nrronTED in 2 sAwvrn
In this country from tho popular chnrnctrr of our

Institutions thira has seldom been nny contest be
tween tin- - llovernment nnd IherltlKen w lilrb required
th cxltencoof tlio grand jury nsn protect Ion nxalnst
oppressive action of llio iluv eminent vl the

was ndoptcd In this country nnd Is continued
from considerations similar to Ihnse which give lo It
Its chief v aluo In lmlahd nnd Is designed as a means
lint only of bringing to trial persons accused of putitln
offense uinm Just grounds but also as n moinsof
protis tlng the citizen against unfounded accusation
whether It comes from Government or bo prompted
bv partisan im slon or prlrate enmity Ju person
shall tie required according to the ninrtumcntaf lawof
the coinilrvcxccpt In tho cases mentioned to nnswer
for nn nr the higher crimes unless Ibis
tHHly consisting of not lens thnn sixteen
nor more tbiiii twenty three good and lawful
men selected from tlm lwidy uf thu dLlrlct shall de-
clare upon careftil delttieruttan unrlrr thn nolemnlty
of an oaiIi that thero tn guoil reason for his accusation
nndtrlaU Irom tlieseotwcrvnltoiiilt will be setn
gen tli mi n thnt there Is u ilnuhlo hity cast iiimiii ou
ius grotnl Jurorsof this district onn a duty to tho
Joviniuunt ormmt prottnly tpraAlno to sockty

to seo that parties against whom Hiiro Is Just ground
o charge thpcommlaslon ol crime shall bo held to

niisueriiiecnnruDnnu oninuoiucr unnan uuiy 10
tho citizen to mo tltat he Is not suhjeded to prosecu
tion upon accusations having no better foundation
than uWlc rtumoror jtrUntennUet

hut now ouii noou is ASKnn
tonllowtho placo of this shield of liotli society
and tho citizen this Institution or civil llberl
whose Just methods havo exclusively obtained In
this Jurisdiction ror moro than a century and a
linlf to lie usurped by that old long forgotten ex
Vraordlnnry nnd odious wenpon of a crown an
Information 1 beg to upiat that this will not bo
done unless some Inexorable law requires It And
permit mo too add ono further consideration on
this branch of the subject Iho Constitution has
so limited tho joucra or Congress that certain
crimes can only bo presented by a grnnd Jur
treasons nnd otlicrn lie Infamous crlmia 1 reasons
nro rare In this country If an ollcnso of tho
grado of this wo are now considering Is not Infa-
mous

¬

thin Infamous crimes nro exceedingly rare
sothatlf this proccedlug can prctall from this
tlmo forth tho grnnd Jury mny practically bo dis
pensed with for If In this caso tho precedent Is
established and by our decision ou sny that tho
District Attorney may Ignore tho grand Jury and
eorno forward with an Information then as to
that ast number of oflcuscs which como Iftho
attention of Ibis court tho ociupnllon nt tho
grnnljur will bo gone lfou decldo that the
Dlstrkt Altomc has tho right to do this In this
case how can ou deny llmt right In any such
caso Hint ma bo pruentidT II you so decldo ou
place It in bis incr lo strlko down tho great pro
tector of soclct and of thccltlzcn I riKatthen
that nothing but tho rigorous demands of duty
vlllcer

pructiiis coiiiTTOfourrniii
Now I tald In tho beginning If Your Honor

please that If this Infurmallou can bo filed It
must be not because nuy statute has nuthorl7cd It
bulhicauso U Is uulhnrlzcd by tho common law
nnd I thcriforeprocicdto consider ihntcomtnou
lnw rcmidy nml to Inqtilro whethir these linrned
Kintlimiu hate hrnughl themcsiltcs within Us
requirements If the resort totlio common law
they must nl Ido b nml ilrJetly lonfonu to Its ro
qulriiuoiiu If the lllIIt o b IIicbh ord they may
perish b tho sword I beg Your Honors lndiil- -
genco tlicnfore whllo I consider as briefly ns clr
cuiusiiimis win iiiiuw mis common inw nrocccu
ltig by Itilonnnllnii Ihirowero two elnsoi of
informntloiisnt common law lint tho attorney
general who rcprc onlul tho Crown might llio nn
Information In tho Court of Kings lleneh at his
finndlntrctlnnaudnu his nun responsibility Ho
did not ask the leave of tho court It was tho
Kings own court and tho attorney general was
lhoripn3intatloor tho King Tlicmurt would
not grant him lcno It ho asked it Ho had tho
absolute power and upon him nlona rcstid Iho
responsibility No oath was necessary tn such nn
Information No witnesses need bo examined
No evidence wasrcmiind that thcrowosau prob ¬

able cause for tho proceeding
llLACkSTONL TkLIA t4 THAT

the usual oljectsnr anrx offWo Information aro
propcrl such inormous inlsdiincanora ns ccu
llarly tend to disturb or mliingir llio ucins
KOirumcnt or lomolcstor hurt lur In thu dis
charge of her roal functions or mntcrlnlly to
prejudiro tho publlo gcnirnll and ho ghes
as Instances sidlllous riots libels upon Iho
Crown upon tho Judges Ac u class or cases lo
which Ibis one biars no rescmblauco whntitir
Hut no mailer about that ror tho purposes eifiny
argument NoIkkI now will iirctcnd that mtclt a
procudlng as that can prevail In this country
xuu iiiiuiii nriieiu u uiiiiiiuillllll U llic lyOllblllll
Hon has made It Impossible
asiounvvs

That provision reads

1 ho right oftho people lo lw secure In tin Ir persons
houses jKiptn and iireits itgidiiHt iiiiriesunahle
searches nnd hi Itircs shnll not be sinluteil nnd no
warrant klialt Issuo hut upon probable uvusii hiii
pnrled b oath or afllnnullon and partlintnrly Ue
hcrlbtngtlic place to bo he trilicd and the persons or
tilings lo be Mixed

Now If Your Honor please f I ncolhat proWslon
was adonted in our ontliutlon no uttomre
general nu district uttorni no special assistant

attorney no combination or lavvvcrs nn
nn body can on Ills or their own discretion and
rcspniuuijiiiiprisem to mis or any oilier court
In this country an Information There must bo
accompanying It un oath or alllrmnllou and that
oath or iiillrmntlon must bu sufficient to show
probnblo cause VHiatthat expression probable
cause means 1 wilt hereafter consider

Thus 0U will see may it pleaso Your Honor
that there Is ono feature of thu common Inw which
has never had and which whlla our Constitution
stands can never hnvo a foothold In tho Juris-
prudence of this country

THE OTIttll CLASS OP IXMIMOH MV
criminal informations consists of thoso presented
by tho kings toroucr or master of the iruwn of-
fice This was also un old remedy It was a
prosecution by tho muster of the crown odlco at
the luslanto of somo Informer It becamoeo much
the weapon ot malice and oppression that in 1G93
nn act was iiismiI lundfi uf William nnd Mary
I ask our Indulgence whllo I read tho recital or
It Thutllluoflhat act isthls- -

An net to on vent innlletous Informations In tho
Court of King h Delicti and for the more limy revirsul
of outlaw rim In tho same court

Tlio act pruiceds
Whcriiut dlv ers malicious and contentious persons

have more of late than In 111111 1 past procured to ho
Ehlhllcd and pros tiled inf irmntlons in theirtlujcsts Cuurts or Kings lleiith nt Wchtmlmn r

against persons In nil llio couuilui of hugland lor
trespasser buiteiles nnd ntlur mlsdt inetiuors and
after the persons so Informed iikuIiihI Iiiiv e npiM ared
nudpleudesl lo thu Issue ihi Infonuirsdo veri nldom
proceed nn fiulhirwliiriby tin pirsoussofururmid
usaluilarnpiittogriuliharges In ihilrdcrcnse andollhuuglud Die trial ol suih Informntlous verdicts ure
glviu ror tin 111 orunofi tirwitMl huintiri dugatnst
Ihem the havo uo remedy ror obuiluln costs
usulnst oeli Inlorium Ac

Irovldlng that thenufter they shall lie required
to give a Wild In thu sum ol tvventv pounds In
order In get a standing In court so that somebody
would havo to answer in tho event or a failure lo
convict

THE ACT THEN IltOCFFb
to prov Ido ns follows

That from and aftir the first day or raster Term
tnthuvinrofour Lord loiilliuilerk ofttieirovvn In
thu HiiHl lAiurl of Islnirs Heucll fur tho Unielitiiiir
sbal nut without cxprurt urder to lie given bv the
Hddinurtln ma11 courl exhllilt receive or file any
tiirormulloiifor any of tho cuiiseH aloriwald or lsue
out any process thereupon before he shall have taken
or fchaiiliavedellvircd to hhu a reeoiriileunie from
thopirHouor erbous procuring suehliitoriiiutlou lo
be xhlblicd w Ills the placo or till In ror lliulr uliodi
tltloor profoshton lobeeulirtsl to tho person or pi r
sons ngnlmt vvhoiu suili Information or inforinallous
Is or ure to ho exhibited In Iho iieniilly or twenty
IKiuuds Hint he she or they will efleciuully proseculo
such luujrinulliuisor Infurmuiloii uud abide by und
obsirv u sucli orders us the said court ahull dli let

THAT WAS THE STATUTE

and tiMlllluio and Mar which was enacted
puriKme Indicated by the title of tho act

noWhuiccllul whli h 1 hnvo Just rind llmt
jd beeu In cxUteneo lu Kngland fur marly
rJieforuthu formation of our Government

V s vlll observe that It prohibited lulormu- -

eel I on the express order of tho court I
lour lienor 10 remember that llio act loll It

to tho Judgment nf tho court to determine vvhut
rhould lo stillleliut to Induce 11 court lo grant loot 0
to llio 1111 Information and oil that tubjeet In the
rasoof Kexvs Jolllle4 lenu ltcoru JO Iird
Keiijon uhlefjubtiee snld

Ilefore the statute 4 and a W and M U Is It was In
the povvirofuuy Individual lu llle uu information
without dlMloslug lo Iho court the gro imtiou which
It was exhibited Hut that practl u bilng utiiuUed
with the In the pri amble ti
that statute it was euaclisl that iioslnlurmatloii
should lie lllod without lbs exprew order ol the court
publicly given T hat statute does not iiiuiutrutu thu
k rounds which are sullliliut lo euablu U4 to truul Hie

TnE 4 1881

Informnttnii Imi tin TecrMnliir6 left It to our dlacre- -

Hon unsung Hint w e should nut so far trnnsri s our
dul as to go bcyondtho rules of sound dUcrrori

roUOWINO THAT CAME

the coso or Ilex s Itoblnson 1 Wirl HlscWone
MI In which Iord Mansfield uses this languagot

7ml JfrtniilfM Tiiforiiiallnns nt common law
which art sirynnelent In lids courl were tiled by

tho coroner wlio ill I It upon any nnpllrntlon Ms
matter of course llio stolulowas llierefore mndo
n lliill II ami ntlinr nhninil llirrn nm hV Wllletl lllA

court has limited Itself HralAsto ho merlin of tho
person npiitj lug ror Ihey may be under such clrcum
ataucesnslhntllie court will lint Interpol to rnMir
Ihem Hecond llio time or application Astnlhls
lliern h ou jirecLso nnnilier of weeks months or

inrs but If drla od the delay must t reasonably ac¬

counted for rids consideration Is moro noceasiiry In
election contesls limn In olhersi Ihere Is 111 blood
enough without lids addition lo It Thlrd Tho aus ¬

picious state of tho case i t ci I lentta rrf c
IN HIS WORK OS CltlMINAL INIORMATIOVS

t pngo 14 Cole stieaklng of Information that
might bo lllcd by tho master of tho crown ofllcc
tnysi

Hut nllhongh the court liars tho power to grant
criminal Informations ror any misdemeanor what--

eseriuey win not in llio nxerciso in n nouiin tn wrrt
lion penult such Informations lo be filed cscept In
serious case- - na for gross and notorious misdemean ¬

ors riots batteries libels and other Immornllllns of
an atrocious kind not peculiarly tending lo disturb
thn government fir those nro left tothecarn of tho
nttornc general but which on account of their
mnanltudoor pernlilous example desen o tho most

iiiono nmmniersion s nine ssm v
B 3 1 Lnlb Urim U sw Moreover ina

nniirt nlnnlmr nnalflera All nlinllf ftllnll far ncrtmlnl
Intormalloiinsn siimmnrw ejfmonfiinrw remrdv ifr
lHttnontlrftiinithrlr dfjerr ffon nntl thereforo not
only musiino nm nsn iisen no oi a neriuui nmure
but the prosecutor must apply promptly or must sat
IsfActorllyneioiint foranyai pitrent delay llemnst
also come Into court Willi clean bands and bofrco
rrnn lilnntn ilIiI rft rnni n In llin trnnwiettnil mill
ptalnedof Ho must prove his entire Innoeeneepf
everylhlnglinputeiltolilmnnii must imitate 1011m
rami ntith trpal n Ulrnce of the offe ne not Inp Vrtn com
tnlMdl f v the tlrtrmlitnt l iivudf irrtrninl a rrnml Jiny
tn in ting n true bill Rxrtial tho defndnnt otherwise
be will bo lelt to his ordinary remedy by action or In
dlctmint

MOllEOVFnTHE C0UnTAIWAS CONSlDrnSD

tho application for n criminal lnrormatlon as a
summary and extraordinary remedy depending
entirely on their dlserillon thcrcrorc not only
must Iho Lcut Itself be or a serious nature but
Iho prosecutor must apply promptly ho must ac ¬

count ror any apparent delay Ho must also oomo
Into court with clean hands and bo rrco from
blamo with refirtnco to tho transaction com
nlntnrd nf lie mutt tirnrn bis entire InilOCCllCa
ofcurithlng Imputed lo him nnd tuuit produce
I ask Your Honor to mark this must produco to
tho court such Void crMcnoi or llio offense having
been committed by tho difomlsnt as would war-
rant

¬

n grand jury In Uniting n truo bill against tho
defendant Other Imj ho will bo lctl to his ordi-
nary

¬

remedy by action or Indictment
in tux case or

Tho King Willclt In OTcrm TteportsMllho
court rciuseu to atiownn lniormauon louaiiiou
becnuso tho cvldmca offered was not legal evi-
dence

¬

and held that tho court took tho place of
tho grand Jury and could only grant nn infirnm
Hon ou evidence that would support an Indict-
ment

¬

I will rend an extract from tho opinion In
that case Tha court refused to grant tho rulo bo
causa tho allldavlt on which It was prayed for was
not legal evidence They snld that in theso coses
uiuy wc nj pinccM in mo nwm vj iiiru juiii
went on to sny Tho allldavits or thooutlisor
theso persons or what Hnthcrly nan sain
pleaso rimembcr that Hnthcrly lind carried n

clmllcngu for which they wore proceeding against
him by n criminal Itilormallou or trjlug lo tho
lufnrmallou or tha oaths of tlnso persuiis would
not bo legal cvldcnco ngnlnst tho defendant and
that this court could only grant un Information
ou evldcncu that wuuld

ecnoiiT A met op indictmcsit
Tn tho ease nf tho Hulled Rtatca vs Coolldeo In

2 Ualllion SCI an Indictment had been found
against u party nnd thero was a motion mado to
quash that Indictment because a party had been
got before tho grand Jury In somo way and his
testlmou had bcuu takiu without oath This Is
an Instructive caso to thoso who arguo this coso in
tho newspapers I saw It slated ery gravely In a
newspaper coming lroin New York a few days
nga It was ono or thoso paragraphs that was
rasping up my friend tho District Attorney or this
court that thero must bo somo great dereliction of
duly In this court becuusc In ncertalu other case
which I will not mention bomebody had been In-
terfering

¬

TO 1 nxt BIT THE OrtANI JU11Y

from finding nn indictment unless there was somo
evidence- brought before thogrnnd Jury Abso ¬

lutely they havo golteu to complaining or tills
courl and or this Jurisdiction and Its ollfccrsbo
cause Indictments arc not found by a grand Jury
without testimony Now hero Is a caso that In

lew of that statement might bo Instructive to
theso gentlemen Judgu binry of course Judge
Story In Ids dny did not know hair as much about
law as iho editor or a New York newspaper docs
uowadas ho could not know half as much ho
lived iv long tlmo ago but still licrols whutlio
said

THK QWSTIOst WAS

whether a wltucsswho had been taken before tho
grand Jur mid upon whoso testimony tho Indict-
ment fuul been found without thnt witness being
under oath could be sustained Judgo Story said

Tes affidavit Is direct nnd posltlv ens ton fact or
svnicn no couui nni uo iKiiorunu inn cuumer nui
ihvvtesnroim nly of iuipretedoui rlliu court must bo
gov irned by tho rules of c lilt lien nnd Iho tints must
I hi return bulaki ll to berttnted by lcc Of thu law
nrLiIng uinm llusefnctathimcuii bu no doubt riho
grandjur Is llin great luquist tilvveen ttio elovcrn
miiituiidlhecltlriii li Is of the highest lmMrtntica
that this Institution Ik ireervisl In Ha punt and
that nu clttren Iki tried unlll ho has been regularly
orensid hv tlionrnner trllainal Iverv Indictment fs
sulijiit lo iho control nflliecourt nnd this Imllclmetit
having bun round Irrigulurly and upon tlio nuio
Ktutnneiit af n iefiifs utlhvvt ooA which was not
cvldinceii nuurui inustbuenlireiL

Now if Your Honor please iliero Is n case Judgo
Stur ma licit have known much law

mrr th vt w as mi oniiov
and In Ills day and generation was consid ¬

ered of somo weight nod If Judgo blory had
bun holding this court and tho graud Jury had
inquired ofhlm In regard ton mailer or this kind
Judgo Mury would have told tho grand Jury ou
cnniioi take uiDtlilug but leal evidence sueli
uvidencu us mil bu used onn trial before u
petit Jur I now nsk attention to the case oftho
United mates vs Maxwell 3 Dillon You will
hear a great deal of Ihlseusu before wcRctthrougli
with tills discus Ion 1 am on golug lu allude to
It now fur ono purpose

THAT WAS A CASE WHEnE A PAItTV
w as Inrorracd against for a violation or llio revc
nuolnws I beg that Your Honor will bear this
In mind whin jott como to hear my learned
friends 011 tlio other side discuss this caso nnd my
associates nnly lo them but I call Your Honors
attention to It at this point lu tho argument ror
1110 purpose 01 snowing tniti inu mow 1 nm con
tending for prevails wherever ou find tho subject
men lulled at all In this rase alter discussing
the question orwlint Is and what Is not an lulu
moils crime and vv hether or not proceedings can
bo had b information Judgo Dillon proceeds as
follows

Wonrcoflhooplnlon therefore that offenses not
capital or Inlamuus ma in Iho dUiritlon oftho
Cutiit be prosecuted by Information We tunnut
rccoiid7o tin right of tlio district uttorni to pro
1 ei d on his ov u motion nml sludl require probahlo
lausoofuullttouppeor by tho mill or some 11 edita
ble tursoii beturo we will ulluw nu In
formation to lie fltid nml a wurraut
ofnrrest to Issue Hut wltti these safeguards there Is
no Informa
tion than tlurii U reiuiiili loriur nn utius r llm
imvvers of 11 grand lury When tho accusation lu
rriuee our or vvhirolliui hargu scents to ho doubtful
tho courl will refusolenvelo llio an Information nnd
compil thedlstrlit ultonny lolnylt beloro a grand
Jur Hut Itis will known thattho Inleriinl reveuuo
luvvshnviHreatcdu lurceuuinbiror minor otlenmi
uiaiiv nt tin 111 Involving 110 moral tiirpltmli nnd llmt
theiostiif pnaeedlugb 11 grand Jur nnd tlio dilay
are burihns line ami Imsiuviuleut both to the cloy- -

iraiu 111 aim inuueiinuuiiu
hOVV AS TO THE case or SHI ruiitp

In 1 Abbott If Your Honor will examine that
hum 011 villi II ml thnt there the court held Unit
where there was an application madolo tlio a
crlmlnnl Information thoprnicr practice would
be for the pnrty to be taken first on a complaint
under oulli befuro it committing magistrate and
then the district attorney might bring tho com-
mitment tho comptnlut uud tlio allldavlt before
llioeoutt and upon those If the showed a rocr
case thu court could order thu information lo be
Hied I mention theso tvro cases lu this connec
tion because they show that wherever tlio court
lias dealt with that question it has ulas required
tlio production utlrunl ei ulcnce ot tlio fuel that the
party lo bo proceeded against had committed iho
OIICIlsu cimrKlil- - ir siiiiy 111 ma num un 11111
Innl law nt pngo 318 uses this liiuguitgo

With respect totlieklndof evlilencuwhichngrond
Jury mny reeelvo It should bo olwerved that ttny aro
bound lu take the be ti tqiai proof of xohtch the cnte ad
mfu nuu tl Must be aoi untoi txim

Thu written statement of n witness cannot bo re
celved In lieu of Ills parol tistlinoiiy Nobody rau
go before the grnud jury or this or an other dis-
trict and present somo mans w rlttcn statement to
that grand Jur and ask Ihem to Mud uu Indict ¬

ment upon llmt klalcincnt
Ho cv Idence of what third persons hive snld wilt not

bo goud nor siipinirl a bill hi furu Hie gruud Inquest
Now If Your Honor pleine

i iou Tiiidb AUTiioiiiriu ou rtrci im
What were tha rtqulremeuls of this common lnw
by which our learned adversaries my wu must bo
bound t rind Iho court stood in the plate oftho

Jury hecoud no Information could ho filedgrand leave ofthecourt Third thu leave or tho
court wuuld not he given without evidence tur ¬

tle lent to warrant a grand Jur lu llndlngan In
dictment lourlli that ov ieleueo mmtUlriiat at
fence 1 illh lliotu must bu no debi Slxlh Tho
accuser must como with lean bauds II uuy of
llieso cicinenisnru lueaiug mo court win rciueo
pcrmitslon to llio nu lufurmallon and the resort
must bo lu tho grand Jury And added
lo all this Is llio provision of our
Constitution winch I liavo nan nere rorbtddlng
tlio iirrtst nf any person except on oath or alurma
Hon showing probable cause This provision If
vouriiouor pie iibc cms up uy inu room su iur as
nur tribunals are concerned any discretion that
may huvu tested In thu ourls of Kuxlaud There
must be su tlio Constitution
by oath orulllrmatlon It is absolutely Imperative
that there should bo prnbablo lauso shown I
might julnx well hero iuui any other ioltU con-
sider what Is prubublo cause

rrnsiiT mk to head to you
the definition as given by some of Iho courts

lrobiiblu muse inu bu defined to be an apparent
kUile oflatu lound to exist upon Inquiry Hint Is
such liiqulr us the glveh cao renders eouveiilunt
and proiier whieli w ould Indue o a reasonably In ¬

telligent nnd prudent man to believe In a criminal
caso that tin iuiueil person had com
mitted llio crlmo eliarged or In u civil cite that
n tiuueof action existed Uey vs Mitchell VJ
I lid 07 SlOllKo llaS vs llllzr ird I Ind Ij7
1 rCier Ulll IIUIIU IV IIIW VUI tlAV o kjukuii
10 New York Hint Is my lilend Mr llliss Htalo I

li lu nasi milla uround for suspicion supported
by clrciniktauies sufficiently strong lu themselves
lu warrant a uiullous mini In believing that tho
licensed Is guilt of an ofleliso with which ho 1

rhuigcd It Is understood lo menu such probable
cuiie as might ludtico a dl creetandlrn partial inau
to suspect tlio pari to bo guilty And scoulso
tVonkllugs trcntlK pngo 6K7 On this subject
1 desire again to lull Your Honors attention lo iho
chargo delivered lo u grand Jury In California by
Mr Jiiktiio 1leld reported In 2 Saw or

IN THAI IlUIlUK JlSTICK MELD SAYS

Ill your lavcsllgailous you will receive only legal

evidence lo tha exclusion of mere reports suspicions
and hearsay evidence

That is pretty plain language Ho rocs on to sny
Rublcct to Ihli qualification yon may receive

all lis evklenco rresenied which may throve
light npon the mailer un ler conelaerailon
whether It loud lo establish Iho Innocence

Iflncoiirso or
your Inquiries ou have reason to bclleva llial thero
Is other evidence not pricnted to you within your
reach which would qualify or explain away Iho
charge under Investigation It will bo jour duty to
order such evidence lo bo produced

ArnY ivtronTANT roiNT
as I will show your honor hereafter Tho Jndgo
proceeds formerly It was held nnd this Is tho
particular point tn which I ask Your Honors at¬

tention formerly It was held that nu Indictment
inlRht bo found If ovldcnco were produced surd
dent to render tho truth of tho chnrgo probnblo
but a different nnd more Just and merciful rulo
now prevails To JustHy tho finding or
an Indictment yon must bo con-
vinced

¬
so far as tho ovldcnco before you goes

that the accused Isgullty In other words you
ought not to line nu indictment unless In your
Judgment tho ovldcnco before you unexplained
nnef uncontradicted would warrant n conviction
by n petit Jury There Is tho best definition or
probable cause that has over found its way Into
tho law books and It comes from a Bourcotnat It
worthy ol tho very highest credit

In 1st Wharton Criminal Law section 493

THE UCLE 13 LAID DOWN
that no testimony Is competent before Iho grand
Jury that Is not competent before tho trial Jury
and In section 491 ho says that tho grand Jury
w hen In doubt as to tho legality of ovldcnco may
ask tho court

Now Your Honor I desire to apply this lnw to
tho caso In hand Yoit will not forget that you aro
to I will not say usurp tho functions of n grand
Jurybut ou are toslt In lis stead and theso gcutlo
men ask yon to permit them to tlio this paper and
to cause warrants to Issue ror

the Aiiunrr ok my cilrNTs
You say to them Well gentlemen tho com

mou law upon which otiproposo to proceed says
that 1 must havo evidence or tho oOfcnso having
been committed legal evidence not hearsay ovl
dcnco enough to warrant an Indictment nnd
Your Honor llirthorsnvs to them Tho Consll
tullon provides that 1 cannot Issuo this order of
arrest for which ou ask that I cannot permit tuts
information to bo filed until ou do come before
mo wlih legal cvldcnco suluctont to warrant tho
llndlngofan Indictment by a grnnd Jury Now
show mo your ovldcnco minllemcii of llio prosecu-
tion

¬

That Is what Your Honor must say to
theso gentlemen You ask them Whoro are
your prooT Now let me read to Your Ilnnortlio
proof which they do offer In this caso and I will
read every word of it
City atvl OiutU of Hluafnofon D C sr -

Itiforome A 0 lltclinnls n justice nf tho pcaro tn
nnd for thn nfbrcaald District and county personally
appeared Thomas I Jam s who being duly sworn
aas that ho Is loslmastcr Ucneral nf the United
States and as such tho head of tho rost Oruco De¬

partment of tho Unites Htalra and has been such
since Ilia Till day or Alnrch A 1 1SS1 lhatlio has read
the foregoing Information and knows tho contents
Unroof that tlio same Is true as ho states vn to
fortmitlftn an t ttlrt that bis knowliilge Informa-
tion nnd belief Is derived from no examination
ofttio records of said Department Including the
orders and pncra relating to the various mailers set
forth In said Information Including the lntreaws
of service nnd or expedition the reductions of
service the otTer to aureilets and the change or route
tho iHMllknn nn nctlun orilmdy rench nnd Turner
and also from tho riports and statements mndo to
him by llio Inspectors and other agents and nlllcers
or llm lost olllie Department who have by de
poncnta direction been engaged ror many inonlhs In
ncnrcflil and minute examination mid fnvesltgat on
orthu transactions or the Tost Ufllco Department Its
ntlicers nnd agents no far as they relnto to contracts
fir carrying tho malls and tho mall service during
tho period rrom the heglnnlngof the year 1577 to the
moiilh of March In the eur I M

IHIiriiell TllinfAH I JAMIS
Bubscrlheii an sworn to befuro mo this SUtti day of

Hentember lML

SKAT

A Is lliVllWtiyo

Clip and County of Ilninlnpfon I ft titIleroreme AC lllchinls r Justice nf the penco In
and for Hal District and county personally appeand
P Henry Woodward who being duly sworn says
that he Is nn Inspector of the Posl onice Department
nnd has been such Inspector since the lltb day of
March A D Issi Hint as such Inspector ho has un
der Iho direction of tho llistmaster tlt uernl charro
of nn extended nnd minute Investigation Into iho
luanagemf nt of tlio miill si rvlco ot tho United fstnlcs
since tho year 1S77 that he has read tho foregoing In-

formation
¬

and thai the Tacts therein stated are truo
as deponent states after such examination lhat he
liasi xamlnedthoscvcral contracts orders and pa ¬

pers tin rein refcrn d to and their contents are cor
riHLtly ststrslr that ho has procured tho statements of

arloiis persons who were concerned In or connected
with the transactions set nut In said lnformaltonniid
that his Information and belief as to the troth oftho
statements contained lu snld Information Is derived
rrom said examination of said i npcrs and from eatd
stall mi nts

Signed I 1L WOODWAllI
Rubscrll el and sworn to before mo this ZUh dny of

nepiemuer issi a u jiiuiiiuilks i l tBhAuj
There It Is Your Honor overv word of It from

bcglnnlngloend The liavo nolsworn to atlilng
not a thing not a fuel has cither of theso gentle ¬

men sworn In It is the most admirable perform ¬

ance of tlio kind I havo over seen I can well
Imnglno that when Mr Thomas I James and Mr
P Henry Woodward camo up to swear In this
caso they mny havo been looking suspiciously
over their shoulders nnd I can Imagine ono of
these harried gentlemen upon tho other side say ¬

ing to them What is tho matter and their rc
pljlng Wo are Just looking around to sea If
there Is nny penitentiary In this vicinity nnd
Iheiilcnnlmngliio theso learned gentlemen say ¬

ing to them confidently Why no thero Is not
ouo within a thousand miles orou Why
notr Why because on aro not swearing to
nnvthlmr There Is hot am hodv on earth who can
criticize anything that on aro saving In that
paper oit liavo not sworn ton fact nnd wo do
not tisk ou to svv car to a fact And they

II E NOT SWOnN TO A FACT
Ta C II In lli nf lltfl ihIiaIi
1 IU111 1IIU UVKIlllllttri in U VI Wl 1111 11U1U

matter this which I have rend Is all the proof
that tneso gentlemen oner ji is an ncanui
every word of It except possibly tho belli of
thesu two deponents but I have never heard or
nnybod being indicted upousoniebody clsos be
Her Hint would not do In n crlmlnnl proceeding
or Inn Judicial proceeding because unfortunately
there nro many men in this world who are very
swift to believe n lie No Your Honor no that
would not do Hut Mr James has given us Iho
source of his belief Your Honor will remember
that more than two Hundred years ago thoKngllsli
courlsMild Wo will not listen tohcarsaj You
will remember that more than two hundred years
ago tho I ngllsli courts said We will not niccpt
copies of papers wo must havo originals wo will
not tako secondary cvldcnco wo must havo tho
best evidence Now Mr Jumcs in this case has
giv ell us the sources of his liellef for remember ho
unly swears to his belief He says ho lias exam
Ined some records Well Your Honor It he to bo
the Judgo of what those records prov c or aro your
Is Mr James to bo this gmud inquest of one whosu
Judgment Is to ho sallslled or nro you J

All YOU TO 1LIIUIT HIM

to mako up a Judgment for ou which Is to
guide vou In the exercise of this high duly No
sir You are the grand inquest uud these docu ¬

ments mid theso records are tbtmselvos tho best
cv Idt nee or what the contain and they must bo
brought before you lor jour examination Hint

W o deny that thoso
records lontaln that which will satlsly Your
Honor that there 1ms been a conspiracy as Is hero
charged or any Indication of a conspiracy Wo
ussert that they will show that ever thing that
wusuouu in mis uusiucsswus none in sincicon
formlty with law and regulations adopted
long beforo these gentlemen luvd an thing to do
Willi thu ullulrs ot the rost Otllco Department
Wuhavo Invited lie lostinastcr tleucral mallow
us to examine thcko records and ho refused Wo
havo asserted on oath In tho record lu this case
Hint these records and flics or Iho Department ex-
ist

¬

and havo slated what wuuld appear by them
uud Hie prosecution persistently withholds them
from Your Honor Therefore I toy by every legal
inliiulmeut wo hnvo tho right to claim In Your
Honor s presence in uayina wuui we say oi mem
Is true Hut uo matter for that Tlicsu records
havo not been shown to Your Honor You do not
know what they contain mid unlll you do know
they caunot affect us nor can ou Infer that thero
Is an thing In them that will weigh oven so much
as Iho weight ot the lightest feather that falls rrom
a linnets wing against my clients these gentle-
men

¬

huvo brought yuu
Mil JAMES STATrMEIT

that ho has read these documents and records and
that Is all they hav o broeulit you that Is all thero
Isof this pruor Is thnt legal evidence Is that
evidence 111 to go beforo a grand Jury Would ou
allow It to go before atrial Jut lhat Is a good
lest billing In ynurpaco here and with that Jury
lu tha box would jou allow Mr Thomas I James
to stand up hero as it vv Ituess and say to tho Jury

I have read certain documents lu mv olllce uud
they show so and so and prove thnt theso men aru
guilty oi inisoiienser Ho Your Honor ou would
not iln anything of tho kind It may bo good
enough evidence as tho world goes to bssu u news
paper Indictment upon of which wo have had
tnixis ryiiiiiTileslii these late duvs It muvdofnrn
political convention It mny do lo make cheap
reputation upon but It would not bo good even In
a Tombs court Judge Hnell would not allow It
for n moment on tha trial or tho most mlscrublo
eiittirtt llmt comes before him Hut Mr James
gives you another source of his belief Ha says
that pcoplo havo told him so mid so Well Is that
evidence lit Air Ihls grand Inquest t Is not
that hearsay f Who were theso persons that told
Mr James so and so Aru they dultctivesor black ¬

mailers or uro lliey good and honest men I do not
know do v out Were they miikliigthetrstalcmcnls
under oulli or wero they drunk or were they
sober or w ere they sane

OR WU1E THEY CIIANK8

I do not know do out No sir llut what did
theso men tell Mr James I do not know Who
does He dots not even stnto what they told him
bin Ifho had stated It ou would not permit It to
go to a grand Jury If the grand Jury would usk ou
tho question or ton petit Jury If It were attempted
to bo otlercd as evldcncu on a trial before Y our
Honor Certainly not l our iiouoruoes not know
an thing about any of theso things nor do I but
I know and Your Honor knows that this hearsay
Is not competent evidence und lhat theso parties
who hnvo told Mr James theso things whoever
they may bo I do not know who they are should
have been brought hero under oath and their
s orlcs should liavo been told by thurmclvcs to
this Couil either orally or upon affidavit so that
there would be somo rcspontlblllty resting somo
where Hit should bo round that this was an at ¬

tempt to get up an unjust prosecution against my
clients iicuu tneso umiiiiviu lour junior mm
then let mo ask you to Hate In jour opinion In
this case what there Is In them that Is not Hie
baldest hcuray what there Is that would lead
nuy reasonable man cv eu to suspect guilt

TEST THIS l VlblMK
by tho chargo that I hnvu rind to Your Honor
WHICH was uciiviicu uj du iuiiib i leui to mat
grand Jury lest them by ull tho authorities that
can bo found from llio earliest history of the Hug
lists government down to this hour or at least
from this act or William and Mary down loth Is
time test them by all tho nutliorlllci and I un ¬

dertake to suyou will find nothing that would
warrant cilhor agraud Jury In finding un ludlet
iueiitorounilrklllnitasii grand Inquest ofone In
permuting nil Information or allowing uu lulqruia
Hon against thouccusid Nowlf Your Houor please
1 waul to leit this thing lu another way Let mo
suppose that thu accused had been brought before
Yuar Honor as a commuting moirlslrato whera
you could only hold to bull and where the writ of

t liMMWWf f

habeas corpus would bo open to llio acoussd II you
unjustly held to ballaud suppoeo that Mr Thomas
I James hod ou this preliminary hearing sworn
thatholiiid examined tho rccnids In Ills office
and that ho hod hail conversations on tho subject
oftho rhargo with divers persons and that they
had told him thus nnd so

on surrosE that mk r urinv woonwAnD
should romonnd swear lo exactly tho samo tlilntf
would Your Honor commit Would jou hold to
ball No sir it cannot bo posslblo that you
would Andlfany examining magistrate should
do so and on a habeas corpus proceeding before
Your Honor no moro proof lhan that were ad-
duced

¬

you would not hcsllato to discharge tho
accused How much moro then should you not
permit an information to bo lllcd and warrant to
Ksnoon It when that cuts offtho remedy by habeas
corpus Tor when a party is onco Indicted or
Informed against his only relief Is by n final
trial Tested by tho prlnelplesnf llio common law
In connection with the provision or tho Constitu-
tion

¬

I have quoted this lnrormatlon caunot bo
filed It is not supported by tho oath or anybody
to nny ract whatever lleforo lcnvlng this branch
of tho case I want to call YourllonorsBttcntlonlo
somo authorities First 1 ask attention to a caso
In 21st Illinois page 81 Dyer vs Hint In that
caso It was held that on iiflldavlt In an attachment
which sets forth Indebtedness on Information and

tho party Is about
to depart on Information and bollof Then there
Is tha caso or Archer vs Claflln 31 Illinois 300

I NOW CAll ATTFNTION
to the caso of Coleman reported In 13 Dlnlchford
OnthaSd day of November 1878 8tcption Man
slier mndo oalh beforo John I Davenport a United
Blatcs Commissioner to nn affidavit stating that

there Isto bo an election held In the city of New
Yorkon tlio fjlh day orNovcmbcr 1878at which Ho
nrcscntall ves lu Congrcssaro to be choson that thero
lias In accordance with tho laws or tho
Blato or Now York been n registration or voters ror
snld election that said registration was nn tho 8lh
lCth25lh and 20th days or October IsTS that as
deponent Is informed nnd believes ono lolcr Colo
man did on ouo or tho said days or registration

himself ns a votcror
otherwise unlawfully use n certain certifi-
cate

¬

of citizenship or the Buporlor Court
in tho city or New York showing lilm to
be a citizen knowing that sucli cerlTflcalo had
been unlawfully Issued or mndo Tho mnn who
drew Ihls affidavit was not bo prollflo In adjectives
nnd adverbs as were the learned gentlemen who
drew tho remarkable paper which your Honoris
unw considering uu the ninaui in tins caso nau
nlleged that

TUB THINO WAS rjMLVWriItY DONE

and that he know It was unlawfully done I ask
Your Honors attention hero to the statute
under which this proceeding was had lly
reading It Your Honor will obscrvo that this affi ¬

davit mado by Moslicr was drawn ex ¬

pressly to fit this statute nnd that they put Into
tlio affidavit all tho unlavTlullys and tho know
lug and all that Just lo mako It conform to
Uio provisions or tho statute Coleman was ar-
rested

¬

lfo took out a writ or habeas corpus
Now will Your Honor pleaso to compnro that
affidavit In tho coso or Coleman with the two affi ¬

davits which theso gentlemen present to Your
Honor In this esse In thu Coleman ensa Moslicr
swore that this thlngwas unlawful and ho sworo
that Coleman know It was unlawful nnd that
Coleman used tho certificate for an unlawful pur-
pose

¬

Mr 8hcllarhargcr And ho sworo that tho cer-
tificate

¬

Itself was unlawfully Issued
Mr Wilson Yes ho swore that It was unlaw

fully Issued but still tho court said to thocoramls
sloner or whoever was engaged In the caso In
siibslaucothls Adjectives aro not what Is re-

quired
¬

Thu law docs not commit men and send
them to the penitentiary on adverbs Our
Mends who drew this paper hero are certainly tho
champion adverb and adjectlvo
sllngers of llio world I not or saw so many such
parts of speech in ouo paper In myllfo Hut In
this Coleman caso tho court rajs that that kind of
thing will not do but that ou musts tout In your
allldavlt tho evldonao which shows the unlawful-
ness

¬

or tho act charged Tlio court says
WE MUST HAVE THE FACTS

In the case tho ov Idcneo In tho case wo wont ac ¬

cept anything else We cannot go upon moro
hearsay wa cannot allow this witness lo bo tho
Judgo ns to the sufficiency of tho proof and there-
foro

¬

In that caso the court held that thero was no
probable cause shown In that affidavit Just as we
contend thero Is no probnblo cause set forth In
these affidavits

At this iiolut tho court took a recess

After ttiis lleccs
After recess Mr Wilton tontlntiotl Ills

argument as follows
If Your Honor nlenso In addition tn what I

have been urging lu regard to tho sufficiency of
these miuiavus mo common inw says iiiaiiuu pro ¬

ceedings must bo prompt nnd thero must bo no
dclav If there is dclny somo good excuse must
bo oficrrcd for It According tn ono of tho counts
lu this paper tuo conspiracy was iormcei in isu
October lb77 All ov crt act is laid ns far back as
October 1 1878 and somo overt arts nro laid prior
lo ucioncr l irno ami it is puuno nisior may it

Your Honor thnt as much as tw o cars ago
ougress most elaborately Investigated this Iden-

tical matter and appropriated money to carry out
tills very contract wlilcli these gentlemen say was
rocry corrupt Tlio facts liavo been notorious
lormoro tnnu nru eim nuw svunicciiMjuuvucy
glvo far coming hero after tills lone delay and
asking Your Honor tonlluiv them to llio nit Infor-
mation

¬

for so gnu o n chargo as this You will
remember that In the 3rd of Dillon tho Maxwell
case tha court snld that It would not allow an In ¬

formation to bo lllcd where tho coso was gravoor
where it was doubtful It would not allow It to bo
done but cent It to the grand Jury Now what ex-
cuse

¬

do lliey glvo for comhij hero niter this long
delay beforo llielr coming None whatever Tho
tacts hnvo been open nnd notorious for moro than
twneeunc Men havu made affidavits and nub- -

ilsiicd them In now spapcrs cars ago and repealed
mem many mounts ago mm an iuuu rec
rtwnrdt hnvn lint nnti-- been there 111 the lennrt
meni but thev have been before tho Congress or
tho United blatcs and subjected to tho scrutiny or
a cjminuiee

WHAT FXCLSE PO THEY DIUNO

Nono whatever True they ask jou lo allow
them to file It becnuso three jenrs havo about
elapsed which they say would work a bar llio
bar of the statute of limitations llut that Is no
excuse It was their fault that this tlmo hud
passed not ours They cannot lake ail vantage of
their own wrong And besides this as Your Honor
knows ns long ago ns last June right hero In this
court wo asked tho court to Instruct tho grand
Jury to lako up theso ciscs and pass uihui them
W a asked for action but Iho gentleman refused to
act Wo demanded that there should bono end
of clamor and that tho gentlemen should proceed
In such way ns that wo might meet these accusa-
tions

¬

but thoso learned gentlemen resisted nnd
fliinll on llio 29ih day ol September mndo their
appearance hero with this Information They
thus avoided tho grand Jury Now why Ifthoy
uaiigouo neioro uto griinti jury mesa ciocuiuents
and records which Mr James speaks of would
have had to have been produced

NIL jambs svy so
as to their content would not hav a been accepted
nor would Mr James statement or what somebody
told him hnv c been taken That somebody would
have hadti appear lu person Tho grand Jury
would hnvo examined and cross examined They
would hnvo looked Into tho cjes of theso wit¬

nesses Thev would possibly have learned some
thing nsto their chamctcrsand credibility If iho
records or this court showed that any or tliem had
been liidh ted furu ernve offense or bv common
fame lal e mid wholly disreputable thai grand
lurv ml lit Itavo found It out and welched It us
they would havo had tho right to do All this
might bo avuidid Your Honor will sec by keep
Im nvvuv from tho c rand lurv and It was ncccs
Bur that they should keen away rrom tho grand
lure lYir mm tt nleaso Your llonorll was neces
sary tn suppress thu truth lu regard to this mailer
lu order to get it standing lu court Now this may
appear harsh but

I AM WITHIN THE IIVCOIU

and I da not prnposo to go beyond tlio record In
this case Tho common law says that tho truth
shall not be suppressed and wo aro Invited lo
Htnnd by tlio common law I read a little paragraph
from the ensonf Hex vs Wrouglilon Ilurr p lOSJ

It was a rule to show causa why an Itilormallou
should lint be filed Just such a case as wo have
now before the court Lord Mansfield said ho

would not allow tho Information to bo tiled bo
causu tho truth had been suppressed and thereby
tho caso had been misrepresented Now that is
Just what has been dono lu this caso
there has been gross misrepresentation and
a gross suppression of tha truth May
It pleuso Your Honor wo aro showing
cause wo hav o shown cause and lu doing so wo
say that while theso prosecutors havo sulci Hist by
the regulations of llio Department eertnlii duties
were imposed upon tho Hecoud Assistant lostmas
ter tlcnoral we show to you that tho regula-
tions

¬

which they set out lu this Information nud
noon which thev rol v never was mado until Julv
187U long alter tlio matters averred against theso
defendants had occurred And wo have shown
Hint by Iho regulations In forco when they oc-

curred
¬

that they had oxlfctcd
IXINO UirOIlE QENPnAL SHADY

had any official lelatlons with the Iast Offlco De ¬

partment Tho very matters In which complaint
in madn were oxnrodslv conlldod to the 1oktmastcr
lioncrninmi wire in uu way in inu uirucviuu ui
tlio Humid Awdvtnnt Jostmastcr fleueral This
most Important fact wus iiinpnsbod Tlio grand
jury would havo learned thou facts Agalu wu
Imv o shown that It appears by tho records that the
Increases ami expeditions compiaincu oi were pe
tltlontd for and urged by tho officers orthu Gov ¬

ernment of iho United Mates residing In tho Terri ¬

tories of Arizona und Now Mexico by officials of
thoso Territories and by prominent citizens of
those Territories In great nutnliors as necessary to
the uelfaro of the citizens of thoso localities
This most Important fuel as bearing upou thu
motives oftho accused was suppressed

AUA1N W E HAVE SHOWN

thnt Walsh had been reported to tho Dcpirtment
as having failed to perforin the service ns required
by his contract and that General Ilrady because
of this had suspended his pay for the quarter end ¬

ing tlio 31st or March 1881 In order to sav o the
Government rrom paying lor services that had not
been rendered aud wo havo shown that by rea ¬

son or this failure fines and deductions were made
amounting to over suuoci

Mr llliss May It pleaso tho court my friend
will excuse me but wu desire not to bo estopped
If wo da not hero lako an objection which wo sup
poso to ua wen lounticu as iv iiiuuer oi inw wo
understand that If thero bo anything In tho nature
of a demurrer to this Information tn form or fact
they must demur uimu the record and admit those
facts Wo do not desire to stop tlio gentleman
but simply mako the suugctlon so Hint wo may
not bo considered us having waived Iho point

Mr Wilson I wish it distinctly understood so
fur as I urn concoriied that my friends hero need
not walvo anything

Tho Court No that Is understood
Mr Wllfcon llut It Is not lu tho nature of n do

murrcr It Is a great deal more than that It Is a
question entirely above and beyond and back of
and surrounalngwll that Itlsiiquestlonvvliethor
theso gcullemtn havo como here In sucli a way as
thnt they aro entitled to the consideration or this
court and shall be permitted to file this paper
Wo are thawing cause why they should not be al ¬

lowed to Me It My friend from New York stands
here nud asks Your Honor to allow him to tile
tills paper and I am hero asking that Your Houor
rift nnl nllnw htm tn ftla that narjer and why Ho- -

cause tho truth Is not told lu that paper for one of

tho reasons That Is tho altitude Wo nro not de
murring to his paper We aro not pleading to bis
paper Wo nra showing the Iniquity of his paper
under tho rulo to show cause Now what havo
wo shown As Isold wo havo shown that tYalsh
had been reported as having failed to comply with
Ids contract

WE HAVE SHOWN THAT MlAnY
In llio Quarter ending 3tt ofMnrch 1881becano
vv nisu nau not iicnormcii ins contract uccaiiKo ue
had been so reported to tho Department by the
proper olllcor to report him had suspended his jmy
for that quarter Wo havo shown that by reason
of Iho suspension thoso reports and that failure
upon his part to comply with his contract there
had been lines nnd deductions mndo nanlivt
Wnlsli of over S9000 In that quarter Wo
liavo shown may It please Your Honor
that tho very administration which makes this
complaint and which has chnraclorl cd this con ¬

tract with Wnlsli as n fraud tho result or n con
srdracy has not only remitted thoso fines nnd re-
ductions

¬

hut has paid tn Walsh tho mil contract
price nearly t2SfJeV of tha money of tho Govern ¬

ment Just at though ho had faithfully nnd In
strict accordance Willi tho contract performed tho
scrvlco tlio payment for which Ooncml Ilrady bad
uspcuded

TAID POB A CONTTtACT

Which llioy swear they bcllevo lo bo fraudulent
and tlio result of n conspiracy to defrnud tho flov
crnmont That was dono tlio 1st dsy or July
1E81 before this Information wan lllcd nnd these
gentlemen who nro urging forward this prosecu-
tion

¬

knew that fact as I will show you In a mo-
ment

¬

Now If Your Honor please supio that
theso gentlemen had not dodged the grand Jury
had nut run away from tho established precedents
and practices of this court and they had cono Into
tho grnnd Jury room and Mr Thomas I James
had gono in there and sworn that ho licllevcd
this thing to bo a fraud lean imagine that tho
grand Jury In tho discharge of lis duly faithfully
as good and lawful men should do would havu
questioned him would havo said lo him Mr
James you say this Is a fraudulent contract T

Yes And Urady Is a great rascal Yes What
has been dono under your administration In regard
tothopcrformnncoor this contract Oh I well
Walsh did not ttcrrorm his service nit the ronoru
show that but wo concluded to remit tlio 9uuo of
lines that nau uccu imposed ana pay mm tuo con-
tract

¬

prlco
now what no you surrosE

tho grand Jury would say to Mr James after ho
had mado such a statement How much wehrht
would his testimony hare with them although ho
Is tho lostinaster Ucucral under those circum ¬

stances They would havo sent lilm out of tho
grand Jury room hanging his diminished head
And tupposo Mr 1 Henry Woodward comes lu
thero to thorn and theysay to hlmi Who aro
vour Well I am a post olUco official What
Is 0ur position Well Iexaralno chiefly Into
star route rrauds Mr V Henry Woodward

ou say this Is a fraudulent contract a corrupt
contract Yes What do you know about
Walsh having been paid Jindcr your Jurisdiction
on account of Hint contract Mr 1 Henry
Woodward would bo compelled to swear before
tho grnnd Jury that ho nsked tho Postmaster
Ucuoral to do this very thing about which I havo
been talking I sav this H Your Honor please
upon tho record In this case I am talking within
tho record Now what would an honest rrnnd
jury say lo Mr 1 Henry Woodward

WOULD TI1EHE nE ANY CHANCE

for an Indictment No and henco they malt glvo
to grand Jury a wldo berth and slip Into this court

tntmi nmilnviut lii whleli thovdo nut swear to any
thing Well supposo another man comes up Mr
llbsou Is scut lor I am talking lnsldo the record

Your Honor 1 mention uo names other than those
mentioned lu tho record Mr aibson comes up
and thogrand Jury say to him You say this Is a
corrupt contract Oh yes I havo been
working on this thing for a great
many cars I commenced on It beforo
Congress began Investigating and I think I
know all about It It Is n corrupt contract

What is jour position Mr aibsonr OliIrcp
rescnt the Department of Justice in this business

What do ou kuownbout nnypiymonts mndo
on this contract Oh yes Mr Woodward nnd
I recommended tho lostmastcr Cloucrnl to pay
this lo Walsh and ho has paid It Well
what was jour purpose In this Mr Gibson
I cannot Imagine what his answor would be
Perhaps Your Honor cnn It may bo that It was
for tha purpose of gulling a statement from
Walsh I do not know It may bo that by
this means somo of tho statements that
aro referred to In this affidavit were procured 1

dont know I only know what Is Blnted on tho
record In this case nnd this I havo a right to pro- -

scut to lour Honor i no know mat tnis most im- -

porlaut nnd most damning fact Is suppressed lu
this case aud wo liavo shown that this particular
thing was dono by tho recommendation of 1
Henry Woodward who made ono of tho affidavits
In support of tho information ami his known as-
sistant

¬

n representative of tlio Department or Jus-
tice

¬

Mr Gibson Mny It please Your Honor tt is
not for luu to Indulge In surmises I nm not golug
to

DEAL IK CONJKCTUTE
Wo find thesa suppressed facts Wo find It alleged
that the contract with WaLsh was corrupt Wa find
W alshs namo figuring largely In this paper which
i uoni in iny iianuaiiii ct noisiiot mnuu n ue
fendant You as tho irraud lurv of one mnv
draw vour own conclusions as to whr ho was not

-- - - limit luoiiuu in mis paper mat in miming tins
chnrgo they say lu the first counl that tlio 1st dny
of Octuber 1878 Ilrady French Turner
McDouough Drown and ccrtalu other poisons
to tho attorney aforesaid unknown A certain

who is unknown Is n little Incomprchciisl
lo tome but I supposo that Watsh must bo tho

person I only know lhat Mr Walsh Is tha man
wno iiguros tuo largesi in nny allegations oi iruuct
or fraudulent contracts nud Walsn docs not up
peur lu this Information res a defendant

AND WE HAVE SHOWN

that tho calculation by which tho pny for Increased
expedition was ilxcd of which complaint Is made
was mado according to tho rules nf tlio Depart-
ment

¬

and thu Interpretation of tho lair which pre-
vailed

¬

long before General Ilrady was connected
with Iho Department This ract was also sup- -

reused These gentlemen say that vv o must standfy the common law It says you must
havo clean hands Wo havo called upon
them to wash their hands not with
imlsiblo soap In Imperceptible water
but u good manly wash Wu want no hypocrlsv
no broadening ofphylactarlos--iv- o wnnt tuo plain
unvarnished truth They withheld It we havo

laced It upon the record lu this case Now may
ftpienso Your Honor do you not sco why they
nvoldcd tho grand Jury If theso facts hud come
to the grand Jury und nolioiiestgrand Jury could
huvo avoided discovering them do ou not sco
Hint an Indictment would not bu posslblo
And now they expect you standing lu tho placoof
tho graud Jury to Ignore them

WE LAY Hirst 11KF0BE YOU
so that ou may see not merely tho luformlty but
tho Iniquity or Ihls proceeding Glvo this prose-
cution

¬

the common law It has suppressed thu
truth Its hands are unclean and by tha princi-
ples

¬

or common law It can liavo no standing In
this tribunal or Justice Hut may It please Your
Honor that Is another reason why our motion
should bo sustained According to Iho averments
or this information certain ttucrcllonary iiowcrs
were by law aud regulation conferred upon tho
Hecoud Assistant Ioslmaster Genernl it Is not
truo In fact or law but iissumo Hint It Is

10U AS THIS JUUDICIAllV

ono or the co ordlnato departments nf tho Govern-
ment aro nskeii to sit in Judgment upon tho exer ¬

cise of tho powers uud discretions of the lxctiillvo
Department or tho Government I will not go
Into a detailed examination of tho allegations of
this lnrormatlon but I Invito ou to scrutinize It
und you will find that before thero could by any
possibility boaconvlctloii you must sit lu Judgment
upon nets done under executive discretion This
Is an Important and tndUpcusnblo clement of the
ease mm intshould ever bu tried one of tho very
first questions ou would encounter ls this Can
tho- - Judichtn lunulro Into Iho action of tlio llx- -
ccutlvo Department In the innttcroriha exercise or
cxctutlvo tuiiellous which tho law liascoutldcdlo
tho discretion of executive officers In the nature
ortlilngs this cannot bo dono To attempt II would
be subversion or the principles or tho Government
It would destroy the Independence or the execu-
tive

¬

branch and subordinate It to a co ordinate
branch the Judiciary It would subject every
execullvo officer to Judicial Inquisition for his
every act from ino rrosincnl iinvvu It would In-
troduce

¬

conflict between branches of tho Govern ¬

ment that aro wholly ludeieudeut of oacb other
May It pleaso Your Honor

THIS CANNOT BE

If there Is to be auy Inquiry Into such matters It
Is not here but lu another tribunal provided ex ¬

pressly by thu Constitution a high cuurt ol lm
pcaihmout On this subject I Invito our ntten
lion to some authorities ooddeswu s Law Lec ¬

tures page 4W side pngo 363
1 1 Is certain that maghtrales nnd officers entrusted

withttieadmhitstralloiior public aftalrs may abuse
their delegated iiowers to the Injury or ruin of the
ouiiimiiiitty and nt the aauiu tfuiu lu ollinsea not
ttriilmhlv cuiznlxublo beforo the ordinary tribunals
rilielntuteneuor such delinquents and iho nature or
such offenses may not unsuitably engugu tlieuuihorlty
of tho highest court and the wisdom of tbosagest as-
sembly

¬

Hie commons llierefore us the grand In-
quest

¬

or Iho Nation become suitors fur penal Justice
and they cannot consistently cither wllh their own
dignity or with ia oty to theuceused sue to any other
court ouv inui ui uiusu svnu Bituru nivu iiieui ui eiie
ia tfisiaiuro

Iii Yates vs Lanslmr 6 Job us 201 Chancellor
Kent In making au elaborate revlovv of the Eng ¬

lish coses uses llieso words
1 he doclrluo which holds a Judge exempt from a

civil suit Dr Indict nt fur any ucl done or omitted to
bu done hy him sluing us a Judgo has a deep rout lu
tho common luvv It Is lo bo fuund In the lurfli st Judi-
cial rccorts and It has boon steudlly maintained by
an undlstuibed current or doclsiims In tho lngllsn
courts amidst every change ot policy and through
every revolution or their government

bergruut Hawkins Ulc7pU lays down this gen
eral rule as tho result orhls Inquiries ou ttiusubject

llmt tho law has treed tho Judges or all comes of
record rroui all prosecutions whatsoever except In the
rarllameut for all llihig duuu by them upenly In such
courts ifcc

Tho same rulo was laid down by Chlcf Justlcei
Shaw In 1ralt vs Gardner VCiuhlug 03 Iu7J N
Y Honoris Sanger vs Benedict p ii

the general rulo which applies to All such cases
and which Is to be obsen eel fu this has been In otden
limes stated thusi Much us ure by law mode Judges of
unuiuer Minn nub in criminally nevusvu or iiiwi i
liable to uii ucllun for what they dons Judges to
which lite var books 11 lMvv3 0 Did 4 3 are
iltcdln Hovd vs llaker lit Ixikeai Thuconverso
sliilumi ut or It In also undent W here there Is no
Jurlsdlitlou stall Uu re lino Judge I the proceeding 14
lutliniiiiugii crKiii vs Iroeior i vvnnoii 3 ijill
liisr Iho Murlialsia ease 10 Coke 00 71 which sava

11
- - Itvv neru iiv no nu juruyiiiiiuii noo ci jwmtx

has been staled thus nUot No action will Uo
ugidntlajudgeacilnglii a Judicial capacity for any
errors wuicu nu niuy commit 111 u inuner wiiniii uu
Jurisdiction Uwyuiia vs Poole laitw It has
been lu modern days carried somewhat further lu
Ihe lerms or the blatementt Judges of supcrlur or
general Juris Ilcilon are not liable to civil actions for
tin tr Judicial acts even when such arts are In excess
ol their Jurisdiction uud aro utlegod to have been
done iiialteluusly uud corruptly UrudJey vs iislier
llWuelUl

On pugu J 73 N Y tho court after saying that
acts nf a Judgo In determining whether a ease Is
within his Jurisdiction the subject matter being
so and the Jurisdiction deiieiidiug on facts and
principles ul law upon which Iho Judge miist poss
lu deciding on Jurisdiction uses theso words f

For suiiiun not u person acllng us Juehro therein U
nutlubulto civil or crlmliutl ueliou The power to
decldo protects though tha decision be erroneous

ou elameit vs Farruud 0 It and a J
NOW WIIEHE IS THE IlirFEllKSCE

between a Judge silting on the bench to decide a
caso nud an exeoutlve officer who Is charged with

WfPlwWS PI1
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moiortiesoutolearunoppresslvouseor

orthngulltofthonccnscdnndmore

Uthoriqulrimeiitoflholnw

belicrisnotstiniclontnorlhnt

furlhopurposoorreglstcrlng

quasi Judicial functions sitting In his placo to de
ride linon nucsllons which tho law cnntldes 10 his
Judgment and discretion Where Is tho dlfferenco
lu principle Of course tbcro cannot bo one
iroryuoiiy win rccotnizc autiioriues aro too
well settled that tha Judge of a court cannot bo
accountable cither civilly or crimlnnllyforwiiat
ho docs upon tho bench If ho docs nnything
worthy of animadversion there Is another tnodo
by which ho may be tried It Is the higher court
of Impeachment That Is so thoroughly set
tied now so far as tlio Judges of tha courts are
concerned that nobody 1 presume wilt bo found
to controvert It Upon prlnelplo His exactly the
samo as with nny other officer of tho Government
wnn is cnargcu vvim tno duty or discharging any
kind of functions under tha law If the law has
called upon lilm to decldo tho taw which requires
lilm to decide protects him In that decision I
am not left fortunately to my poor vv ink loglo In
regard ton matter of such Importance as this Tho
samo doctrine Is strongly stated In Cunningham
vs llucklln 8 Cow 178 by Chler Justlco Savago

t CONCLUDE THIS RRTEnrNCE
to authorities by his quotations from tho latest
American text writers which apply tho dnetrlno
ns to to tho courts to executive and leglslnilvo
officers fl Wharton C U 8th Ll section 1571

To subject tha superior officers of government
upon whoso uninterrupted presence at Iho helm
tho safety of Iho stalo depends to Indictments for
misconduct in omcc would bo Injurious to the
body politic nnd consequently In such cases Im-
peachment

¬

Is tho solo Instrument of penal revision
This prlnelplo applies to tho ciccullvo officers
of government so far as such officers nro clothed
Willi discretion to tho legislature nnd clearly to
tho ludgesof nil courts or record so faros concerns
their Judicial as distinguished from their minis
tcrlal acts

Why ir Your Honor please by tho vory terms of
every count In this Indictment theso gentlemen
liavo said that tlio discretion rested with General
Ilrady lu mate thceocxpcdlttont and this Increase
of service They put their case upon thai ground
They say that tho law and tho regulation gave him
tlio authority to do this but they say he did 11 cor
ruplly Now this matter of Increasing and oxpe
dltlng according to Ihclr own statement or this
case was a mailer that under tho law nud regula-
tions

¬

was placed tiMin his Judgment and dis-
cretion

¬

Now this authority sa s Hint that execu-
llvo

¬

officer who has this responsibility thrown
upon lilm under the law where the law makes II
his duty to exercise that discretion the law Is his
protector against uny criminal accusa clou or prose ¬

cution on account of It except by Impeachment
the rniNcirLE Atpura

to executive officers or tho Government so far as
such officers are clothed wllh such discretion
Why Your Honor If n caso Ilka this can bo main ¬

tained In this court then theso gcutlorocii mny
come In here If they please nnd arraign upon ln-

rormatlon
¬

tho members or Iho legislative branch
or this Government for acts and votes of theirs In
thodlschargoof their duties lu passing this very
appropriation theso gentlemen nro talking about
hero They can arraign every member and Bcualor
that voted for that bill if this prlnelplo cau bo
maintained It cannot bo maintained

THIS aOVKIlNMKMT WAS CONSTMJCTrD
with Its thrco co ordlnato branches each tho
iqualor aud Independent of tho other mid your
Honor has no more right to try mi executive olll
t cr or a Senator or a member of tho House of
Ilcprcsontatlv cs for acts dono by them In tha ills
charge of Ihclr official duties than you havo to
try thu elder Justice or this District Courl
Tho prlnelplo must b i tho samo In
1M3I1UJ Ull Vlllll JS1IT IHU XJ DUO 10
you will find this languago

It Is sufficiently settled that legislators the Judge
of our highest courts nud of all courts of record ail-
ing Judicially Jurors and probably such of tho hUti
officers of each or the governments ns aro entrusted
with responsible discretionary duties ara not liable to
un uniinury criminni process nice no luuicuucni lor
official doings however corrupt theru Is iiomonp
pnrent authority fur Including with ihem Justices of
Uie peace In reaped of things Judicial and within
their Jurisdiction hut llio plain weight or authority
probably ol reason also excludes them holding
ihem llublo to thu ordinary crlinlttal processes though
not to tlio civil as wo have seen In casus of corruption
not or mere mlstako or error

There Is no doubt about It except Justices oftho
peace Thnt Is tho w ay Mr lllshop puts It

In noto 4 to section 403 ho says
In our systemof government where tho executive

legislative and Judicial functions ure distinct thoro
seems to bo no good reason why nn executive otllcr
should bo required lo answer til tho Judicial I rib juala
for it departure from duty or nny other principles
than wuuld prevail If bo were n Judicial otllcer sued
or Indicted In respect of alleged trror or corruption
in nut uuieu

Hero uo havo It Wo havo tho English authori-
ties

¬

ns to tho plnco where ou should proceed
against Judicial or cxccutlvo officers You havo
tho authorities or this country in referonioto tho
question of tho liability of Judicial officers to
criminal proceedings or ucts dono In tha discharge
of their official duties Now I havo brought your
attention lo two of tho leading authorities uu this
subject In this country I think they show

it cannqt be Dovrj
nnd I say upon prlnelplo It cannot bo done
nuy attempt to do tt would

I sav
bo absolutely subver

sive ofthovcry prlnelplo upon which this Govern ¬

ment Is founded I sny It is preposterous to say
thnt soino man through his malice or through
public clamor or what not may como and llio uu
Information in this court ngalust Iho President or
tha United fatates and charge lilm with corruption
In tho discharge or his official duties devolving
utiou him under his high execullvo office
It jou tan do Ihls you can do that ir you allow
this and somo mail comes and offers ou thnt
you caunot deny It Tlio rrosldcnt Is no better so
hsni lifsi s ntirutiial lit II Iv tit trinliitv t nnninrin ji

than myself or any other or tho humble clllzeus 0
this country If0U lay down tho rulo once oil
havo taken n start which Is tho entering wedgo to
nonunion uisorganizaiioii aiiunuina evils which
will naturally now out 01 nil tiling or ttintkiuu
Now mny it please Your Honor passing from thnt
there Is another proposition which It seems to mo
ennnot bo successfully controverted which is

QITOLD TO THIS ritOCELDlNQ

Let mo stato It It Is that In order to constitute
nu olfeiise under soetluu G410 thu fraud conspire d
to bo committed must bo such an ono as has been
defined by statute and made n crime Or In other
words thu conspiracy must bo to do that which If
dona vv ould bo a crlmo by statute I will read ou
this section It has been repealed but wo do not
care mi thing about that My friend hero will
show sou after a whllo that this staluto was re ¬

pealed lu 1879 but this Is tho ouo upon which
they nro proceeding

If two or moro persons conspire either to commit
any otlinso acalusl the United Mtaicsor to defraud the
Unlled Ubites In an manner or lor uuy purpa e and
one or moroofsueh luirUcs shall do uuy act toullect
the object of the consnlrm y alt tho parlies to Bueh
conspiracy Bhall bo liable Au itc

It Is uiion that they nro proceeding Now I sny
sou will notlco how general that language Is

riint If tw o or moro persons shall conspire to de-
fraud

¬

the United States in any manner thay shall
be deemed guilty of an oueiise Now I sny that Iho
thing they must conspire tudo must bo Hi at w hlcli
If dono b any ono of them would bo an ofrenso de ¬

nounced by some statute of tho United States
That Is my proposition Let us see If I can main-
tain it lu other words tho conspiracy must bo to
do that which If dono by any one would bo a
crime-- defined oy statute

TiiEnu canuk no cniMK
unless tho stntuto pronounces it a crime If you
sny thnt tho court mny determine whnt is n fraud
Unit if a party conspires to do au act tho court will
determine that thai thing Is a fraud It Is the Judi-
ciary

¬

that defines tho erjma not tho legislative
authority I submit that It Is plain that Hyou leavo
It open to tho court to say what Is or Is
not a fraud there It Is no defined crlmo by
this section ol4J The same thing might bo it
crime or not n crime according to tho varying
views ordlllercnt Jiiugcs 11 might no a iraudlu
the estimation or Your Honor It might not bo so
regarded by somo other Judgo less than one hun-
dred

¬

miles uway nnd therefore In tho ouo caso a
conspiracy to commit an act would bo held to lie n
crime and In tho other wholly luoirenslvo
That would simply bo Judicial legislation
nnd would be a violation of tho

pilnclplo that crimes must be dellned
by statute When thus dctlnod tha cltlrcn Is pro-
tected

¬

When not thus dellned but left open to
Judicial determination tho law becomes n delu-
sion

¬

nnd n snaro I say therefore that thu
truo Interpretation er tuts statute is that tho
fraud spoken of Is something that lias been de ¬

fined us ncrlmlual fraud byuctof Congress nnd
there Is no such statute In existence In Whartons
CrL 8th Ed See 1350 1 Uud tho following for
which lam lndcbtodtomy associate Mr Chan-
dler-

lly tho thirtieth section of the act or Congress or
1 inruary i low syiiltu vnviu i 11 cuusniruvy in com ¬

mit any oflensu against the Government of ihe United
Htates or to defraud the United Htates lu uuy manner
w hutevcr and one or more of the parties to satd con-
spiracy

¬

shall do any act to erfoct the object thoroor
tho partial to said conspiracy sliall be deemed guilty
or u misdemeanor Ac And uuy district In which
n part or llio otftnso Is committed has Juris-
diction

¬

As it Is nettled Hint tha United Btatca
courts havo no common law Jurisdiction this statute
must be llmlte to conspiracies to do acts forbidden
byatalulcs lleiieencoiiirac- - tn Uefrmol cannot 09
oroMceuted under the Mtatule unfes- - the fraud be one forS 1 - -- A I tm 1 1 nHTllCft U JlCf 1UH4 Id V IIWH HI U1 Mill I1VU111- -
lloui conspiracy be sustained for uu ollcnso vvlilcb If
consummated by an Individual unaided would nut
amount to sedition

That Is absolutely coueltuli 0 of tho proposition
I am presenting

Ast In the sufficloncv of tha Information I will
ask the court to read tho caso of 1 ha People vs
llnrkalon si Micutoa ami 1 win not nowiako up
the lime of the court In reading It I therefore
now Invito our attention to tho averment of
this Information Iu tho first count omitting ull
unnecessary erblagu

IT CHAIt0ES THAT

on the 1st of October 1878 tho accused combined
und confederated together to defraud tho United
Htates out of large suiusnf money by unlawfully
fraudulently and corruptly and from wicked uud
Icnriupt motives nnd through tricked and corrupt
nlluenccs and menus causing nnd procuring un-
necessary

¬

and tmpropcraud extravagant aud uu
lawful additional compensation for addi ¬

tional service nn the mnll roulo in ques-
tion uud by unlawfully wickedly and
corruptly and from corrupt and improper
motives and through corrupt and Improper In-
fluences

¬

and moans causing and procuring expo
dillan In carrying tlio mall on said route to be lu
creased without good cause nnd extravagantly
and unreasonably and additional compensation
lo an unlawful amount to bo allowed lu greater
proportion than wns allowed by law

BTlUTllNaTlltS STILL lTJnlllKIl
of Its verbiage and stating It lu lis vcryjasencc It
Isthls That llieso parlies conspired to tlofraud
tho United States hy causing unlawful compensa
tion 10 ue puiu iur uuuuumaiscrwcouuc oy caus-
ing nud lirocurlugexpcdlilon 1 11 carrying llio mall
ami additional compensation to bo paid in greater
proportion than iho law allowed The means
averred or defrauding are the expedition and the
Increase of service Now theslmplo question Is has
the unlawful or the corssipt expedition of service
or tho corrupt uud unlawful Increase of service
or tlio corrupt nnd unlawful nllowanco of a greater
proportion than llio law allowed been mado an
ollense nuder tho laws oftho Unltod Htates Has
uuy statute dellned this as a crime or havo all of
theso put together been made nu offense against
iho United States by uny statute or liavo they ull
or cither of them been declared by any statute to
coustlluto a criminal fraud against tho United
blatcs There is no such slututo

I CIIALLENOE TUB mOPCCTIOrt

or any such legislation and there being none It Is
absolutely conclusive of this case There can be
uo prosecution fur such a charge or If these

parties were compelled to go to trial on this Infor-
mation

¬

It Is absolutely sure that a conviction
nndertho law Is nn linioslblllty Thn second
count of this information Is most manifestly iitti r
ly worthless It charges that tho defi nil
ants on tho 15th or October 1877
conspired combined and eonfedcratid
togelhcrunlawnilly to defraud Iho Hulled Bfntesor Amerlcn out or largo sums of money Is tiiO
000 In connection with the carrying of the Unlled
States malt and Iho compensation therefor without staling or attempting to slate directly or Indi ¬

rectly nhyortho lnonnsby which this fraud was
to ho porpclratcd and without scaling directly or
Indirectly

IN WHAT THE MAUD CONSISTED
and without stslliigaiij thlng to enable Iho court
to determine whether what was proposed to bo
dona wool I amount to n fraud upon the United
States This Is tho old HuglLsli form or n chargo
or conspiracy nmodo or charging a conspiracy
tlist wascuiidemiicd by the English courts al ¬

though not exactly overruled but which has been
most emphatically condemned by the courts of
this country and especially by tho Hupremo
Court or Iho United Mates In the CriilkshaiiK caso
3d U 8 nnd also by Judgo Dillon lit tho Walsh

case lu felh Dillon 6S
In tho caso or tho Unlled 8tnlcs v Crulkshnnk

ct nl 2 Otto pngcM7 tho statute provides
That ir two or more persons lmnd or conspire 10gotherorgo In disguise upon the public highway or

upon the premises or another wllh Intent to violateany provisions or tnts act or to Injure oppress
threaten or Intlmldato nny el --en with Intent 10 pre-
vent

¬

or liliuer his rrt s exiretso nud enjoyment ofany
rlsjil or nrlvllego granted or insured to Mm by theConstllutfon or lawn or tho Unlled states or becausnot his having exercised tho same such persons shall
bo held guilty ol felony anJ 111 conviction thereofshall bo lined or Imprisoned or both nt the discretion
of tho court

Tin OKvituAr CltAlttlU
In the flrat eight counts Is that or banding and In
tho second eight that of conspiring toziiher to In ¬

jure onprem threaten and Intimidate Levi Ni Hon
nnd Alexander tlllmun clllicn uf iho tinned hintea
iifAlrlunideseentniil iwmons or color with Inn nlthereby to hlnderaud prevent them In ilmlrrree ex¬

ercise and enJoiiinl or right and privilegesgranted and seeunsl to them In common v lth ull
oilier good citizens uf the United tstnlii by the Consti ¬

tution ami laws of Iho Unlled Htates tne ufTensr s
FTovldeet for by Hie statute lu iiueutlou do not eonslit

winding or consplriu- - of two or
more persons togilher but lu their Iraudlng or con-
spiring with iho Intent or for any or the puiposej
ajveclhed fo bring this case nuder tho opirntiun or
Iho statute tlitrenirelt mustoppear that thought
tlioenjoymcutiirwhlohthe conspirators lutemliu to
binder or prevent was one granted or secured by tho
CU11S111U11011 ur uiirnui inu uuueu nates iruaoesnol so appear the criminal matter charged has not
been uiude Indictable by nny nit uf Cultures

it is a cmiin
to steal goods nnd chattels but an Indictment wonld
be bnd thnt dl I tint specify wllh souiu degree of cer¬

tainty tho articles stuleu This because thoocism d
must lie iidvlscil or tho fRicnlialparilculaisor the
charpss n aliist htm and the couit tuust be able to de¬

cide whether tho prowity taken wan such as wus llio
subject or larceny Ho luu It Is In somo Htates a crime
for two or moro persons to conspire to cheat and
defraud another out or h Is properly hut It lues been
held that nu Indictment Air such nil ofu nso must con ¬

tain allegations suiting forth the means pr pjned 10
besised lu accomplish the purptma InU totalise to
make sneha porpo o criminal tho conspiracy must
bo 10 client and derraud In a mode made criminal hy
latum t and as ull cheating and derrandlng has not

been mado criminal Itlsueceasary for tho Indictment
lo slate the means propuseI tn order that Ihe courtma see that they nro In inct Illegal

In Uullcd Staled vs alsli 0 Dillon pngo CO tbo
court say

Wo have examined nil tho coses cited In llio argu-
ments

¬

or the rispccllvn counsel and many others andwe have considered the prepositions they have ad
anced nnd now proceed to announce without much

ilaburalton tho conclusions wo huvu reaehudi At
common law llm otreuso or conspiracy was coinpleto
whenever the unlawful concert uud agreement
was entered Into and concludes although
nothing wns done In pursuance thereto or tocarry It Into cHcct llio gist or the uUenso
was the uiilawrul agreement Tlio otrense of
const Iracy at common luw being complete without
uu overt net It wus ouo orihn few cases lu vv hlcli the
law undertook to punish criminally an unexecuted
lutein or purpcuo to commit a crlmo tint sucli Is Ihe
settled doctrine or thecoinmou law nud hence In
an Indictment for cons lracy at common law It Is
not tiecr ssary to utlego any overt act or to provo It
ir It Is alleged

IT IS A SETTLED DOCTnlNH
111 our Jurisprudence that thero ato no common law
oncosis ngulnst tho Uovernmontortho United status
Auiict or uu omission to be criminally punished In
tho federal courts must 1ms doclurod 10 be uu offense
bvnu aetof Corn reel It follow that llinm t nr inn
grcas must constitute tho sole hauls of tho oifensoof
conspiracy ana tno section tnevisuu isuuutcs section
ailiJon which thlsliidlitiuentls luunded charges hi
material respects tho otreuso of conspiracy asjlcx
Isicd at common law This section not only makes
the uulawnil ngrnment to do the prohibited act csacn
Hal to n completed ollenso but nlno that ono or
more or tho luirttcri lossuch fonsnlrtcy shall do somo
acttocirtctlheolOeitthtreor liituu considerations
are lmpuruuitlii determining tho weight due to tbo
Lngllsh casus ou tho Hublect or the p trtlculartly and
eeriutnty necessary hi Indictments for conspiracy
the I ngllsli ct ures liavcaustulucd Indictments for
conspiracy which wero framed tn tho most general
maimer nml without alleging anyovrrt nets Hex
vs 1111 1 Ham A Aid Jul This laxity nnd tie
imrture from prlnelplo huvo been nun tied In tho
more recent custss in that countr and have been
sought to bo remedied by giving to tho defenduut
where llio counl Is general uud tho charge Indefinite
tho right to call for a bill of particulars Kxani
iiImioi this may bo fuund In ltcluu vs heap Hon 2
CuxCrlin Cusesr9 ilex vs llnmllton7 Carr andr 411 nnd someoilu r cases We leave no such anoma-
lous

¬

practlco hi this country nud tho settled dot trine
or tbo American courts is that iui indletmint for
conspiracy like all other Indlcuuenis must Inform
the defendant or the uuluro and cause or Hin
nccusatlou Const U S blxilt Amendment and
must set forth tho otfonso with clearness and cer-
tainty

¬

lver Ingredient or which the olleiise Is
composed must ho accurately nnd clearly nlleged
Untied Hiatefi vs Cook 17 Wall 1711 mid In tho re-

cent
¬

case of the United Htates v s Crulkshieuk UUUo
M AS71 ihnfte tirlnelnlen were aiinlled he tha Hunreinis
Court of the united Htates to ihe caso of au Indict
ment for conspiracy ine judgment ot the court In
tho cuse last clteuTwas Hint the Indictment was bad
furvngutncHSandgincrallty and because It lacked
Ihe certainty and precision required by tho estab
lished rules or criminal pleading

The third count ir possible Is worso yet II
charges that the defendants conspired and agreed
among themselves to defraud tho United States by
divers falsa pretenses representations subtle
mcunsnud devices in connection with tho carry ¬

ing of tho United Stales mail uud increasing tho
scrvlco and expedition thereof and increasing
the pay therefor Yuu will ofcoursu obscrvo that
tlio information proceeds upon tho theory that
it was lawful to Increase tho sorvlco nud
to cxpedlto tlio service so thnt there
Is not uuythlug averred lu cither count of this In
formation which would cnnblo tho court to say
Hint what was conspired to be dono was nnlnwfuf
or would coustlluto an ollenso ngnlnst tho United
Slates It Is not sufficient lor tho nleudcr to say
that n thing was unlawful or that tha aetof the
party was corrupt It is not his Judgment ns to
what constitutes unlawfulness or corruption that
Is 10 prevail

THE COUIlT MUST DETTUHINE

matters of that kind and tho pleader must give
the court Iho facts su that the court mny dctcrmlno
nsto whether Ihe thing was lawful or unlawful
torrupt or otherwise Ou this subject I refer
Your Honor lo the caso or fu re Coleman IS Match
115 Tbusuu sco Hint tho prlnelplo that ap ¬

plies to Judges of courts applies to legislators
and execullvo officers There Is an ¬

other proposition which It seems 10
mo cannot bo successfully controverted and
which Is fatal to Ihls proceeding It is tills
That lu order to constitute an oiruiso undor Ihls
sectlun uliu tho fraud conspired to bo commit-
ted

¬

must bo such mi one as Iffis been dellned by
Blnlulo and mado a crlmo or In other words tho
conspiracy must bo to do thnt whlcR If dono
would bu a crime defined by statute

WOT rillNCH IX THIS MUST BE SO

There can bo no crime unless the staluto pronoun
ces uu crime 11 yousuyiuut ma court may ucter
mine vvhntlsn fraud nnd thntirnpurty conspires to
do au ncl tlio court may determine thnt that thing
Is n fraud It Is tho Judiciary that defines tho crlmo
and not the lcglslailvo authority I submit that
ltlsplnlu that Ifioit leave 11 opun to tho courts lo
sny whnt Is or Is not a fraud tbcro Is 110 defined
crime by this section 5110 Tho samo thing might
bo a crlmo or not a crime according to tho v nr Ing
views of dlllerent Judges I Invito Your Honor to
carefully sermonise theso counts nud ou will find
thnt iu not one of them is there a chnrgo of auy
ofTeusa that has been dcuounced by statute

I NOW CIIALLENOE COUNSEL

on tlio other elda to point mo ton single caso
where a prosecution has been had under this
statute except fur n conspiracy to commit a crlmo
dellncil by statute No such case can bo found
I now come to the lust or tho reasons I shall oiler
why this Information shall not be permitted Tho
CousllluUnn provides that no person shall bo held
lo answer for a capital or othorwlso Infamous
crime unless ou presentment or Indictment of a

rand Jury Is tho accusaUon here mado an In
mrii erlmoT That Is thu llUCStlon HSOOmStO

be settled by tho common law Hint It Is
tlio crlmo and not thu punishment that
renders tho parly luramous Thoso offenses by
which n party lost tho freedom of the law ainff
tcre llbeiam legem were infamous This court
held lu general term In tho caso of Cross that
there were two modes of expressing Infamy Ouo
by stntuto another au Inheritance from tho civil
law crimen alii As to the former the court said
that If Iho penally degrade the cfltnder from Ut
tliUHyhtt at aclllzai Iho right of franchise tho
right or giving testimony or some vtker etrUorpo
Ittlcal right oxlstlug 111 ho privileges ofclllseu
ship ff inamou

I TAKE IT THAT ANY OrrENSE
tbo Judgment forwhlci singles a man nut nnd
lays to lilm becnuso of having commuted It ou
shall not exercise rights that aru common to tho
clllicn tlxes a stigma upon lilm brands him
must bo considered Infamous lly the common
law conspirators received Iho illlalnout Judgmctu
whereby they were dltahltA at jnrort or wllnaea
12 llurrolls Law Die 10U Hlackstono sasi

Conspirators may be Indicted at tho suit of the king
and wire by the ancient lnw lo receive the villainous

uami ly t to lose their uVrai lepem where
y they ure dim rodltod ond disabled as Jurors orvstt-rtri- --

to forfeit thilr goisli and chattels and lands
for Itlot to have those lands wasted their housta
razed their trees root is I up and their own
Iiodles committed to prison t hut It now Is
tho better opinion that the villainous Judgment
Is by long disuse become obsolete It bavins nut hrcn
pronounced for somo ugisi hut Instead thereof the
delinquents aro usually sentenced to Imprisonment
tlno and pillory To this head may bo referred the
otreuso or Sending inters Ihrealenliuto accuse any
peisonorairliiiepiuilshablowlih death transporto
tloilaintiory ur uiiiui yi ui uv

Chilly 1 0 I W says that tho vUlory was con-

sidered
¬

tho most disgraceful or all punishments
You will icmembcr that it was Indicted by putting
Iho offenders head ami hands through holes
mndo for tho purpose nud thus exhibiting him at
tho market place In tho Commonwialth vs 3
Walts aud Bergt It was held that a punishment
that Incapacitates as a juror or a wilnett it injamwt

In 1 Halo 1 COT tlio rulo Is thus laid down
irn party Is attaint of conspiracy at the kings

suit ho Is Incapacitated as a witness for then hols
to havo a villainous Judgment nnd omlflcreliAmjm
legem othorwlso If nt tho suit or tbo parly Tlio
samo rulo Is laid down In 2 Hawk ji cou sco 19

Bee also leddles case Uach Cr t 38J mid tho
lorter caso 2 Crunch C C

AT COMMON LAW THEN CONIlIKACTta WEItll

punlshod with villainous Judgmcnlnnd after lhat
went Into disuse wllh pillory Conspirators wore
dlsquallllcd as witnesses And any punishment
that disqualified as n Juror or witness was Inra
moils 1 know it Is not easy lo determine from the
books tho sco io of rrfuifil JaUl at thu common law
llut It Is entirely safo Hi say lhat whenever sn
otrcnsalsofaiich a ehanirter that Its commission
deprives a man of any rljU nmmm to ciUzeiuhip


